1 September 1997

Minister of Justice

Judge M J Beattie: Section 7 District Courts Act 1947

I ntroduction

1

In August 1997 the above Digtrict Court judge was found not guilty by ajury on 45 charges
of fraud in rdation to travel dlowance dams. The charges were laid under s229A Crimes
Act which required proof that:

11  Thedam forms were used by the judge for the purpose of obtaining a pecuniary
benefit or advantage; and

12  They were s0 used dishonestly (with intent to defraud).

Thejudge-sdefencewasthat hewasacting honestly, that isin the genuine (if mistaken) belief

he was entitled to make the dlaims. He gave evidence @ thetria of that belief and hisbasis
for it and he was cross-examined on it. The verdict indicates the jury a least had a

reasonable doubt about him having adishonest intent. In my opinion, it must be assumed the
jury=scondusion was based on his testimony about the honesty of his belief.

Y ou have asked for my advice concerning what action can properly now betakeninreation
to the judge-s pogition as ajudge, he having sgndled hiswish to resumejudicid work. You
have, in particular, asked for my view on whether remova proceedings under s 7 of the
Digtrict Courts Act 1947 would betenablein law and, if so, gppropriate. For completeness,
| also set out my views on the nature of the removal process itsdlf.

Summary of Opinion

4.

Section 7 of the Digtrict Courts Act 1947 permits remova of a Digtrict Court judge for
Amisbehaviour@. | conclude that in this context Amisbehaviour i means conduct that is o
moraly wrong and improper that it demongrates a judge ladks the integrity to continue to
exercisejudicid office. Itisnot confined to conduct that has been or could appropriately be
subject of acrimind conviction. But mord turpitude, inmy opinion, isanecessary e ement of
Amisbehaviour (.
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5. TheAct confersthe power of dismissa on the Governor-Genera whowill beadvised by the
Minigter of Judtice. It isimplicit, however, absent a conviction for an offence amounting to
misbehaviour, thet there be asound processformaly proving it hasoccurred, asthebasison
which the Minigter givesadvice. A tribund that makesan inquiry into thefactsis necessary,
amgority of members of which should have judicid experience. The tribuna-s function
would beto make recommendations on whether groundsfor remova exigt. If itisconcluded
they do, it is then open to the Minister to advise removad.

6. In the present case, acrucia question isthe impact of the acquittal of the judge. He was
acquitted, it must be assumed, on the basis of his own testimony of his honest belief hewas
acting properly in making the travel dlowance dams. While in some cases acquitta on a
crimind charge may leave open questions in relation to the conduct in issue that might, on
their resolution, establish misbehaviour, that is not so in the present case.

7. It would not, in my opinion here be possible sufficiently to distinguish Amishehaviour § conduct
in relation to the travel dlowance dams from the crimina conduct alegations that werein
issueat thetrid. Inthisarea, each Stuationwill turn onitsown facts. Inthe present case, the
process of crimind trial was adopted, the judge responded by taking the stand and
presenting his explanation. A subsequent inquiry into the same conduct, abeit with an
arguably different focus, would be regarded in law as oppressive and in agenerd sensean
abuse of process.

Section 7 of the District Courts Act 1947

8. Asyou know, s 7 permits remova by the Governor-General of a Didrict Court Judge for
Ainability or mishehaviour . Themeaning of theterm Amisbehaviour § is, of coursg, critical to
the exercise of that power.

9. The datutory context is the congtitutiona principle of judicid independence. That judges
should have tenure in office has long been recognised as a necessary condition in a
democratic Sate for there to an independent judiciary. For judges of the Court of Apped
and High Court the principleis given effect in 23 of the Congtitution Act 1986. The conoept
of holding office during good behaviour goes back to s3 par 7 of the Act of Settlement of
1700. For the Digtrict Court, s7 applies the principle.  The term Amisbehaviour( is
accordingly to be read in the context of circumstances that are the exception to the genera
rule that an independent judiciary in our society isto be preserved by protecting thejudicia
process from removd of its members by the executive or forces acting on behdf of the
executive.

10.  This context, in my opinion, militates againg interpreting the word Amisbehaviour(l in an
expansve way, such as to dlow the executive a broad and subjective discretion as to
circumstances judtifying removd. For example, the mere failure of ajudicid officer to be
above suspicion, of itsaf, would be unlikely ever to condtitute proper grounds for remova
from office for Amishehaviour( in this context. Accordingly, the ordinary meaning of the
word, especidly in the context referred to, suggests a meaning reflecting a high leve of
impropriety and conduct that is clearly moraly wrong.
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The Augralian Experience

11.

12.

The ambit of Amisbehaviour( by a judge has been formadly consdered in Audrdia, most
notably and revantly in rdation to alegations made againgt Mr Justice Murphy, ajudge of
the High Court of Audtrdia, intheearly 1980's. Section 72 of the Audtrdian Congtitution
provides that Federa judges can only be removed from office for Aproved misbehaviour or
incapacityd. While remova is to be by Parliament, the Austrdian Conditutions test is
smilarly expressed to that of s7. For that reason, and for the reason that the Murphy case
hasanumber of parallelsto that with which you are now concerned, | attach as an appendix
to this opinion a brief summary of the various views expressed by the Commissioners, the
federd Solicitor-Generd and the federd Director of Public Prosecutions.

None of the various views expressed a and by the Augtrdian Commission of Inquiry, as
summarised inthe gppendix, havetheforce of legd precedent. | have, however, found them
helpful to determining the meaning of thetermsin the New Zedland context. Also of vaueto
me have been the views of commentators on the Audtrdian experience, and, in particular, Sir
Anthony Mason:srecent articleon AThe Appointment and Removal of Judges) and that of
Professor PH Lane: ACondtitutional Aspectsof Judicia Independencel.! Professor Lane,in
particular, cautions againgt enlarging the term Amisbehaviour @ beyond what is seen as its
traditiona content (page 63).

Opinion on Meaning of AMisbehaviour(

13.

| conclude that Amishehaviour § under s7 of the Digtrict Courts Act isnot confined to conduct
that is s0 culpable that it has been, or if proved in a Court would appropriately be, the
subject of a crimind conviction. It includes any conduct that is so moraly wrong and
improper that it demongtrates a judge lacks the integrity to continue to hold judicid office.
The purpose of providing by statute for remova for misbehaviour isto ensurethat the value
of judicdd independenceisbalanced againgt thet of ensuring thereis public confidenceinthe
judiciary. But the term Amisbehaviour( is not intended to import a subjective public
confidence test as such.

The nature of the removal process

14.

Notwithstanding the fact that no specific processis set down in the Act, in my opinion, the
condtitutional importance of an independent judiciary makes it implicit that a decision to

remove a judge can only properly be made on the basis of facts that have been formaly

proven. Absent a conviction, such a pre-requisite indicates the need to establish aforma

tribund to conduct a thorough factud inquiry with a view to determining whether
misbehaviour warranting remova from office hasoccurred. The decison whether to remove
then is open to the Miniger.

Both published in AFragile Bastion: Judicial Independence in the Nineties and Beyond? (1997) Judicia
Commission of New South Weles,
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15.

16.

17.

18.

19.

Inmy view, the protection of judicia independence makesit desirable that any such tribund

should compriseat least amgority of memberswho havejudicid experience. Thenature of

the inquiry is one that inherently involves the exercise of functions of ajudicid kind. The
ultimate compogtion of the tribuna should be a matter to be decided by the Minigter, but
desrably in consultation with the Chief Jugtice. My own view isthat it would be preferableif
the conduct of aDigtrict Court judgeisto be considered, for thetribuna to include members
from both the Didrict and High Court benches.

It ssemsto methat such atribuna would most gppropriately be congtituted under s 2 of the
Commissionsof Inquiry Act 1908. Whilethere may be an issue about whether aninquiry of
the sort contempl ated here would be authorised by s2(d) of the Act - which parmitsinquiries
into the conduct of any Aofficer in the service of the Crownj - | consider there can be no
doubt that s 2(f) (which refers to any other matters of public importance) would provide

aufficient statutory authority. In this respect | mention that notwithstanding the latitude

seemingly permitted by the terms of s 2(f), the terms of reference of any such inquiry should
nevertheless be tightly drawn.

Asfar asthe Commission's procedure is concerned there can be no doubt that the serious
nature of the dlegations and consequencesin thiscasewould require gtrict adherenceto the
principlesof naturd justice by thetribund inquestion. Thetermsof s4A of the Commissons
of Inquiry Act give personslikely to be affected by an inquiry theright to be heard and to be
represented by counsd, but in my view naturd justice should in this instance extend further
and include, for example, the right to cross- examine witnesses.

Relevant case-law makesit clear that the Commission'sfindings of fact should be based on
an application of theAdvil§ standard of proof (balance of probabilities). However, itisaso
clear by andogy with caselaw on professiond disciplinary bodies processes, that the scae of
proof isadiding one, with the result that, in inquiriesinvolving serious dlegations of aquas-
crimind nature, the required standard would in fact closaly approximete to the crimind

standard of Abeyond reasonable doubtj.

| would anticipate thet the Commission's terms of reference would require thet its fina
findings include a nor binding recommendeation to the Minister of Justice, on whether or not
groundsfor remova exist. Advice to the Governor-Generd could follow apostivefinding
on that question if considered appropriate by the Minigter.

The Legal Effect of the Acquittal on Removal Proceedings

20.

When consdering the possibility of initiating proceedingsfor theremova of Judge Besttiefor
misbehaviour pursuant to s 7 of the Digtrict Courts Act, careful regard needs to be had to
whether his acquittal provides any legd impediment to such action.  Thisis because, as|
understand the position, any contentions of misbehaviour warranting remova would be based
on the same factual circumstances as those which were the subject of hisjury trial.
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21.

22.

23.

24.

25.

26.

27.

5

The aress of the law involving the lega principles known as double jeopardy, autrefois
acquit, autrefois convict, issue estoppel and res judicata bring with them a number of
technical issues. In the present circumstances it is gppropriate to address the principles
which underliedl these areas. They have astheir focus the concept of findity between the
parties, the avoidance of repetitive litigation and the avoidance of oppression.

In the present case the starting point isthat a particular processwas choseninrelation tothe
travel dlowancecdams. Crimind charges were brought and did not succeed. If aninquiry
into mishbehaviour were brought, the partieswould bethesame. 1t could bejusdtified only if it
were clear that the inquiry had asits focus different issues from those involved in the tridl.
In Sambasiuamv The Public Prosecutor of Malaya [1950] AC 458, 479 the Privy Council
observed:

AThe effect of averdict of acquittal pronounced by acompetent court on alawful charge and
after alawful trial isnot completely stated by saying that the person acquitted cannot betried
again for the same offence. Tothat it must be added that the verdict is binding and conclusive
in al subsequent proceedings between the partiesto the adjudication. The maximAResjudicaa
pro veritate accipiturl is no less applicable to crimina than to civil proceedingsd

The context of that passage was in effect an ingruction that on a second crimind trid, the
prosecution could not be conducted, nor could evidence be used, inaway that undermined a
verdict of acquittal on an earlier charge.

In the present case on gpplication of the principle, in my opinion, it would not be open on a
subsequent inquiry to consider theissue of honesty in relationto thetravel alowanceforms.
This being the case, there is on these facts, insufficient other content to the question of
misbehaviour to support a further inquiry with aview to remova of the judge.

Inthe Audtraian case, the inquiry was into facts other than those the subject of the charge,
implicitly accepting that to proceed on those facts was prevented by the double jeopardy
rule. And thiswas so even though thejudge, in that case, had not given evidencein hisown
defence.

A contrast can usefully be drawn with the present case and other professiona disciplinary
proceedingswhich often arenot prevented by aprior crimind prosecution and acquittal. The
true issues in such proceedings often materidly differ. For example, on acharge of sexua
violation made againgt a doctor by a patient, the doctor might escgpe conviction & trid due
to some doubt about the absence of the patient-s consent. Nonetheless, theremaining facts
could form a sufficient basis for afinding of professiona misbehaviour by a statutory body
where absence of consent may not be a defence.

My conclusion, however, isthat the present caseisnot analogous. Rather, it gppearsthat the
dlegations centrd to both the crimind and any s7 Adisciplinary@ proceedings would be
subgtantiadly the same. Specifically the dements of the crimina chargesthat the Crown was
required to prove, as mentioned in para 1 above, included the judge:-sdishonesty intheuse
of the travel dlowanceforms. It can be said the judge was careless, indeed extremely o,
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but if his honesty must be conceded his conduct does not amount to misbehaviour as| have
defined it above.
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Conclusion

28. | am not insengitive to the fact thet the issue of whether Judge Besttie should returntojudicial
dutiesisoneof considerable concernto thegenerd public, the government and thejudiciary.
However, in conddering whether there might have been mishehaviour judtifying hisremova
from office, the consequences of the jury-s finding must be accepted. The ultimate
consequenceisthat mord turpitude cannot be established in the particular circumstances. If
thejudgeassartshisright to returntojudicia dutieshe cannot be prevented from doing so. It
will be amatter for the Chief Didtrict Court Judge, rather than the Government, to decide

which of the Court:s various jurisdictions he should st in (9 Digtrict Courts Act).

JJIMcGrath
Solicitor- Generd
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APPENDI X

TheInquiry into the Conduct of Mr Justice Murphy

29.

30.

31

32.

When the dlegations against Mr Justice Murphy first surfaced (prior to any crimina charges
being laid againgt him) opinionswere sought on the meaning of Amisbehaviour § under s 72 of
the Condtitution from the Federd Government:-sSolicitor- Generd, Dr Gavan GriffithQCand
the Director of Public Prosecutions, Mr lan Temby QC. (I notein passing that both opinions
were released to the press in addition to being tabled in Paliament).

Both Dr Griffithand Mr Temby considered that theterm Amisbehaviour § should be narrowly
congtrued in the context of s 72. The Solicitor-Generd reached the conclusion that in
consdering whether misbehaviour existed, Parliament was necessarily confined to the
established traditionad meaning of theterm. He said:

Alnasmuch as Parliament considers the matter, the question is whether there is proved an
offence againgt the generdl law Aof such anature asto warrant the conclusion that theincumbatt
is unfit to exercise the officel. Parliament is not at large to define proved misbehaviour by
reference to its own standards or views of suitability for office or moral or socia character or

conduct. The parliamentary inquiry is whether commission of an offence of the requisite
quality and seriousnessis proved. Parliament would act beyond power if it sought to apply

wider definition or criteriafor misbehaviour than the recognised meaning of misbehaviour not

pertaining to office.

The Solicitor- General-s find conclusions were that:

AMisbehaviour islimited in meaning in section 72 to the Condtitution to matters pertaining to -
(1) judicid office, indluding non-attendance, neglect of or refusd to perform duties; and (2) The
commisson of offence againg the general law of such a qudlity as to indicate that the

incumbent is unfit to exercise the office. Misbehaviour is defined as breach of acondition to
hold office during good behaviour. It isnot limited to conviction in acourt of law. A matter
pertaining to office or abreach of the genera law of the requisite seriousness in amatter not
pertaining to office may be found by proof, in appropriate manner, to the Parliament in

proceedings where the offender has been given proper notice and opportunity to defend
himsdf.0

Subsequently, following preiminary inquiries incduding two by Paliamentary (Senate)
Committees, Mr Justice Murphy was formdly charged with the offence of attempting to
pervert the course of justice. There were two crimind trids. At the fird there was a
conviction which was reversed on apped: R v Murphy [1985] 4 NSWLR 46 The retria

resulted in an acquittal. The judge was in the end accordingly acquitted of dl the charges
agang him.

At that point Mr Justice Murphy expressed his intention to resume his seat on the High
Court. However evidence had come to light during the trials which had led prosecuting
counsd to recommend further prosecutions on charges of bribery and conspiracy. In
addition, after the second trid, thereport of aseparate Roya Commission into thetelephone
transcripts and tapes which had given riseto the origina prosecution wasreleased. Up until
that point, much of the judge-s defence and his grounds for ressting an inquiry into his
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35.

36.

37.

2

conduct, had been based on the unauthenticated nature of the tapes and transcripts.
However, the report of the Royd Commission effectively authenticated the tapes.

For thosereasonsin particular, therewas genera disguiet about thejudge resuming his set,
and ingtead a further Commission of Inquiry was set up:

34.1 tocondder dl outstanding alegations againg the judge,

34.2 toformulatethoseit consdered worthy of investigation in precise termsand conduct
ahearing of the evidence in closed session, and then -

34.3 toreport to each House its findings of facts and its advice as to whether the judge
had been guilty of misbehaviour within the meaning of the Condtitution.

Notably, the Commission was expresdy pred uded from examining theissuesdedt withinthe

trids of Mr Justice Murphy, except for the purpose of examining other issues.

Predictably, Mr Justice Murphy immediately chdlenged in the Courts the power of
Parliament to st up the Inquiry and refused to participate in it. His proceeding was
abandoned in August 1986. It was, therefore, his illness and deeth which ultimady
prevented the Inquiry from proceeding.

Prior to thejudge-sdemise, thethreeretired State Supreme Court judgeswho comprisedthe
Commission did complete, and, on 19 August 1986, present areport of their generd findings
on the meaning of Amisbehaviour@ in s 72. The Commissioners, who delivered separate
reasons in a special report to Parliament, took a wider approach to the issue than had the
Solicitor-Generd. Each gave the term a different meaning.

Sir George Lush smply equated misbehaviour with conduct undermining the standing of the
court or the authority of the judge.*

! AThe word Amisbehaviour@ in s 72 is usad in its ordinary meaning and not in the restricted sense of

Amisconduct in officed. 1t is not confined, either, to conduct of acrimina nature. ...

If their [judges] conduct, even in matters remote from their work, is such that it would be
judged by the standards of the time to throw doubt on their own suitability to continue in
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38. In Sir Richard Blackburr:sopinion theissuewaswhether the conduct alleged could be said
to be so Amoraly wrongg, that it demonstrates the judge:s fitness for office.?

39.  AndtheHonorable Mr Wellsfocused on whether the aleged conduct could be said to be so
serious a departure from standards of proper behaviour that it would destroy the public
confidence in the judgess ability to do hisjob.?
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office, or to undermine their authority as judges or the standing of their courts, it may be
appropriate to remove them.

AMProved misbehaviour means siich misconduct, whether crimind or not, and whether or not displayedin
the actua exercise of judicia functions, as, being moraly wrong, demonstratesthe unfitnessfor office of
thejudgein question.f

AThe word Amisbehaviour@ must be held to extend to conduct of the judgein or beyond the execution of
hisjudicia office that represents so serious a departure from standards of proper behaviour by such a
judge that it must be found to have destroyed public confidence that he will continueto do hisduty under
and pursuant to the congtitution. 8



